DBNGP (WA) Transmission Pty Limited
ABN 69 081 609 190

Level 6, 12-14 The Esplanade

h St Georges Tce WA 6831 Perth WA 6000
Telephone: +61 8 9223 4300

11 May 2012

Mr John Pierce

Chairman

Australian Energy Market Commission
PO Box A2449

SYDNEY NSW 1235

Dear Sir

AER NATIONAL GAS RULES RULE CHANGE PROPOSAL - REFERENCE AND
REBATEABLE SERVICES

DBNGP (WA) Transmission Pty Ltd (DBP) thanks the Australian Energy Market Commission
(the Commission) for the opportunity to participate in the rule change assessment process
regarding the definitions of reference and rebateable services. On 26 April 2012, DBP made a
submission responding to the Commission’s Draft Rule Determination released on 15 March
2012 (Draft Determination) and largely supporting that determination.

Of particular relevance from the Draft Determination (in so far as this letter is concerned) are the
following two reasons the Commission relied on to not agree with the request to change the
definition of rebateable service in the NGR:

1. the impact that the proposed definition may have on “most favoured nation” clauses
in negotiated contracts and the consequences that may have for investment
incentives (MFN Reason); and

2. the impact that the proposed definition may have on the Fixed Principle in the
DBNGP Access Arrangement and the consequences that may have for investment
incentives (DBNGP Reason).

Executive Summary

DBP notes that the AER provided substantive submissions on 27 April 2012 responding to the
Draft Determination. It argues that there is no legal basis or policy ground for relying on the
MFN Reason or the DBNGP Reason to not agree to the requested change to the definition.
The AER’s submissions in this regard rely heavily on an opinion issued by its counsel, Mr Scerri
QcC.

DBP submits that the bases for the AER’s submission that there is no legal basis or policy
ground for the AEMC to rely on the MFN Reason and the DBNGP Reason are incorrect and
accordingly, they are still valid reasons for the AEMC to rely on to not agree to the proposed
change to the definition of “rebateable services”.
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DBP addresses the AER's submissions on the MFN Reason and the DBNGP Reason in turn
below. Before doing so, it is important that DBP respond to a preliminary issue.

Preliminary issue - What was the policy behind the DBNGP Fixed Principle under the
NGR?

There is a suggestion from the AER’s submission that there is a policy ground to not protect the
fixed principle for the DBNGP. DBP submits that this is not correct. To the confrary - there was
clear policy intent of the WA Government that the Fixed Principle would not be unwound or
negated by either the NGR or its application by regulators.

At the time of the development of the NGR, DBP acknowledges that it was made clear in the
SCO deliberative process that the general position was that fixed principles approved under the
Gas Code were not to be protected from any subsequent changes in the law that had the effect
of negating them. This was what led to the introduction of Rule 99(4) in the NGR.

However, DBP submits that there was one exception to this position — the DBNGP Fixed
Principle. That the DBNGP Fixed Principle was to be an exception was accepted by SCO
officials during the deliberative process because of how important the continuation of that
principle was in ensuring investment in the DBNGP. Furthermore, in signing off on the NGR and
in enacting the NGR as a part of the law of Western Australia, the Western Australian
Government recognized the need to exempt the Fixed Principle for that reason. it was therefore
protected through the inclusion in the Western Australian National Gas Law of not only
Transitional Rule 6 but also through the inclusion of a specific regulation making power in
section 21(5) of the National Gas Access (WA) Act 2009.

There were a number of reasons for why the DBNGP Fixed Principle was protected through
multiple legislative means and not just by means of a regulation. Firstly, it was appropriate to be
dealt with in the NGR rather than the National Gas Law. This was because the topic of Fixed
Principles was a topic to be regulated under the NGR. Any state based transitional
arrangements concerning matters to be covered by the NGR were dealt with in the Transitional
Rules.

The second reason was that it was acknowledged that the inclusion of Transitional Rule 6 in the
NGR did not fully protect the DBNGP Fixed Principle. This was because the NGR rule change
process set out in the NGL could enable the NGR to be changed in a way that the WA
Parliament could not control. Furthermore, a regulator might decide to not give the intended
effect to Transitional Rule 6 in a future access arrangement decision for the DBNGP.
Accordingly, section 21(5) of the National Gas Access (WA) Act 2009 was included to enable
the State to make a regulation to protect the DBNGP Fixed Principle should the Transitional
Rule cease to have its intended effect.

Response to AER’s Submissions
1. AER’s Submissions on the MFN Reason

The AER has sought legal advice on the impact of the AER’s proposed rule change on
triggering MFN clauses in existing contracts.

That legal advice concludes that the proposed rule change would not result in the potential
triggering of the MFN clauses and that even so, the National Gas Law (specifically ss 24(6) and
28(2)) and the National Gas Rules {(NGR) require the AER to have regard to the impact of
triggering MFN clauses in existing contracts when deciding whether to permit the rebating of
revenue under rule 93 of the NGR. The AER’s legal advice further concluded that this would be
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dbp

(a) Applicability of Transitional Rule 6 to the current fixed principle in the DBNGP access
arrangement

DBP would like to consider that this is not a correct interpretation of Transitional Rule 6.
Transitional Rule 6 uses the wording that it is the “fixed principle referred to” in clause
7.13(a)(ii) of the access arrangement dated 21 November 2006. And so, so long as
the substance of the fixed principle that was in clause 7.13(a)(ii) of the 2006 access
arrangement remains in any subsequently revised access arrangement, that fixed
principle is still afforded the protection of Transitional Rule 6.

However the AER’s submission has increased the uncertainty as to the correctness of
this view, particularly when this submission has been stated so emphatically and
publicly, and is also supported by legal advice from a QC.

(b) Is the DBNGP Fixed FPrinciple protected by Rule 99(3)?

The AER'’s submission and legal advice takes a narrow view of the aperation of r 99(3),
in isolation of how that interpretation may be altered in the context of the remaining
provisions of r 99 of the NGR.

DBP has sought legal advice from its external lawyers, Clayton Utz, on the impact of
the AER’s proposed rule change on the DBNGP access arrangement. Relevantly,
DBP asked them:

(iy Assuming there is doubt as to the operation of transitional Rule 6 of Schedule 1
to the NGR, what is the proper construction of rule 997

(iiy Assuming that the negotiated {or non-reference) services provided under contract
by DBP to its shippers are different services to any of the reference services
included in the access arrangement and assuming that the fixed principle is not
consistent with other rules in the NGR and/or the revenue and pricing principles,
could the ERA decide (as part of its assessment of a revised access arrangement
proposal} that the fixed principle of clause 13(a)(ii) of the current access
arrangement no longer should be included in an access arrangement for the
DBNGP?

A copy of their opinion is enclosed with this letter which DBP accepts.

In response to question (i), the opinion concludes that Rule 99 must be read as a whole
and in particular, Rule 99(3) must be read with Rule 99(4). Therefore, if a rule is
inconsistent with the fixed principle, the rule operates to the exclusion of the fixed
principle. The reference to “inconsistent” is intended to be a reference to both an
inconsistency on the face of the legislation and alsc an inconsistent operation.

So, if the rule is applied in an access arrangement decision so as to create an
inconsistency with a fixed principle, the Rule will prevail over the inconsistency.

In response to question (ii), the opinion states that the change which is proposed to
Rule 93(4) will enable a determination to be made that services which are currently the
subject of the fixed principle in the DBNGP Access Arrangement would become
rebateable services for relevant purposes under the operation of the amended rule.
That is a relevant inconsistency for the purposes of Rule 99.
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CLAYTON UTZ

DBP

Memorandum of Advice - Proposed Rule Change

I. The Australian Energy Regulator (AER) has applied to the Australian Energy Market
Commission (AEMC) to change the definition of "rebateable service" under the National Gas
Rules (NGR).
2. The AER has proposed the following amendment to Rule 93(4) of the NGR:
"(4) A pipeline service is a rebateable service if:
(a) the service is not a reference service, and
(b) elther:
(i) substantial uncertainty exists concerning the

extent of the demand for the service or of the
revenue fo be generated from the service; or

it is not commercially and technically reasonable
to set a reference tariff for the service.-and

W

The AEMC released a draft decision on 15 March 2012 that proposed not to change the
definition of rebateable service. One of the reasons the AEMC gave for that conclusion was
the consequences which the change to the definition of rebateable service might have for the
DBP Access Arrangements. Specifically, the AEMC concluded that if the amendment sought
by the AER were made to Rule 93(4) that rule could take precedence over the fixed principle
contained in DBNGP's access arrangement. As a consequence, it would be possible for a
rebateable service included in any future DBNGP access arrangement to:

° rebate off the reference tariff and trigger any most favoured nation clauses in
existing contracts; and

e draw on revenue earned under existing contracts to create a rebate off the reference
tariff.

4. The AEMC recognised that if this were to happen, revenues earned from negotiated services
may be less, potentially exposing DBP to greater financial risk. That greater level of {inancial
risk would not be conducive to efficient investment in natural gas services and would not be in
the long term interests of consumers,

5. The AER has made a submission in response to the draft decision which includes, as an
attachment, an opinion from Charles Scerri QC.

6. We have been asked to advise on the following questions:

(a) Assuming there is doubt as to the operation of transitional Rule 6 of Schedule 1 to
the NGR, what is the proper construction of rule 997

(b) Assuming that the negotiated (or non-reference) services provided under contract
by DBP 1o its shippers are different services to any of the reference services

Legali3069813542.2 1



o

- sasod.and wasaad 10f (€)66 2y BurLoudl) yy 2yl ualy pun appit 24am 23UDYI
aprd ayp fi o astw pmod Auzisisuon ayy apdiowad paxif aif yitm Juajsisuoa,
3G 10U PIOD B SHL "IVINLDS 3q2IDGaL JO HONIUIBP il O 23UDYO 1 S1 YV

a1 Aq pasodo.ud apnt a1y ‘mo panuod aany $.L01110S SUIINLSU ST UdABNOY

‘gomndo
s1 JO ¢ ydesSered ur sayeis 100G HA DO LIS I wodj uouido ayy Ut uo payonol st (4)66
S|y UOISSIWIQNS S} JO AP0q oY) Ul ()66 2N YIlM []B 18 [2Op 10U S0P UOISSIUQNS YAV Y],

"SI JUSUIISIAUL UO DI0J912Y] PUB JURUIBURLIE $83008 JH(] 94!

JO uoneiado syl UO 2ABY PjNOI SIVTAISS S[qBAIBQaI JO UOIIHULSP oYl 01 aBuetd pesodod s Jey
1edw 541 n0qe DINTY Y AQ Passaidxs S1IeIU0d 5Y) 10] SISeq OU S1 24313 “A[FUlpiodde pue
sojdiounid paxy 03 Koewinid aA13 0] saje1ado (£)66 oIy eyl 9q 01 steadde uonisod s YTV SYL

‘ajdiounad paxiy sy Jo uoisnjoxe sy 03 sajesado ofnt o ‘spdioutid paxiy o yim JUSISLOOU]

s1 9|01 ® J1 ‘Ajpuoaag “o[drourid paxij B o)0Aal1 10 Aiea ABW WHY oY) “1apiacid 2014198

Y1 JO JUSSUOD Y} YU ISd1,] ‘$190dsar om3 1 Jey) saijifenb () sjni-qng “paxy st ojdiound

a1l yorym 10} poriad ay3 JoJ sepiaoid 901a10s oY) pue YTy ) uo Suipuiq st ojdiourid paxy

e jep Ajdweu {(¢) apni-qns ur Ino 39s ojdiourid ay3 uo suoneiru] sesoduwi () ayni-gng () sjns
-qQns Y 1ey3e8o1 peas aq sttt () o[ni-gns ‘refnoipied Ul o[oyMm B SB PBII 3Q ISnut 66 ANy

‘66 o[y Jo uononnsuos tedoad o3 uo
WAWIWIOD 0] PaYSE UdA( IARY oM ‘g O[N] [BUCIHSUERI] JO UONERIAAO I 0] $8 1QNOP §1 210Y] UDALD

‘JUDWATURLIE $59000
juaLIng 313 03 uoneoydde sey g o]y [RUCHISURL ) J3YI9YM O) SB JqNOD S 21043 ‘pauiejuod
st ajdipunid paxyj oyl Yoy U uoisiaoid oY) 0 a3ueyd sy usAlD (11)(B)L[ SSNE[D 18 MOU S|

9 o[y [BUONISULI} Ul 0} paliajal a[dioulid pax]y oY) YUSWATURLIE $S5008 JUALIND 23 U] "YON
Y1 Jopun vy o £q pasoidde ussq ARy JUSWSSURLIE §59008 JY] 01 SUOISIASI SWU] JBY) 20UIS

w D00F 2quuasoN [ 7 paiop auipadiy
spo) (paypN danqung o1 121dwnq ayl 10f JAWdBUDALY SSIOOY PISIAY aY) fO
(0))cr s asnnpa w1 01 padiafoa apdioad paxitf ayl 0y ddy jou s30p (§)(F)66 31N,

:JBUL $21BIS 1] "PAONPOLUT 212 SN SYI SWII Y3 J& 0210 Ui Sem Yoiym JudtusSurly
$s900Y auladig sen [eimepN Amnguag o sorduweq syl ut pameiucs afdiourd paxyy sy
0} Aldde jou pip (Q)(¥)66 [Ty 1YL 2I0SUI 0] PIONPON S2m YON 241 JO 9 o[y [ruoniSURL]

2 ejdourid paxyf syt fo uoisnioxa ayi 0 sap.12do
apnd ay1 ‘ajdiouad paxif oyl ynm jusISISHOdUL ST AL 0 fi (q)

APABMOL] (r)

paxiyf st apdiourid ayp yougm 40f poriad ayl 10f 1apraoad a2ia1a8
ay1 pup YTV oyl uo Jupurq s1 ‘sapn.e 28ay1 wapun Yy a4l Aq paaosddp
A0 ‘Sapd 255} O JuBuaIUAUMNO0D 2Y] 2.40/2q paaouddy apdiourid paxif v (c)

sajdiourdd paxid 66.
'smo|[og se peal Aoy, “safdrounid paxif ynm [esp YON 312 Jo ()(#)66 Pue (€)66 SAImy

&dDNEJ
Y} 10} JULWRBUEBLIE $§9098 U Ul Ppopn[oul 9q puoys 1o8uof ou jusweSurlie

ss9001 JuaLnD oyl jo (1)(e)g| asnelo jo ajdounid paxiy oyz yeyl (jesodoad
JualIPGURLIE SSID0B PISIARI B JO JUDWISSOSSe S11 JO Wed sB) 9p19op vy o4l pjnod
‘sojdiourid Furond pue snudAL 5y J0/PUB YON 243 UL SITH IDYIO YIIM JUSISISUOD
jou s1 aydiourd paxij oyl 1Y) FuiwnNsse pue JudstaBueLie SS5008 Y Ul papn[ou]

TTPSI6906BEY ]

el

Tl

11

01




14.

15.
16.

17.

18.

19.

20.

22,
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24.

see below) applied the new definition so that in its application the rule resulted in
an outcome that was inconsistent with the fixed principle."

In our view, there is no basis upon which Rule 99(3) can be read separately from Rule 99(4).
It is plain from the terms of the rule that sub-rule (4) is a qualification to sub-rule (3).
Accordingly, sub-rule (3) must be read with the qualification that if a rule is inconsistent with
the fixed principle, the rule operates to the exclusion of the fixed principle.

There is then a question as to what is meant by a rule being "inconsistent.”

In other contexts, inconsistency can have various meanings including direct inconsistency,
indirect inconsistency and an inconsistency arising by reason of one set of provisions intending
to cover the relevant field and their complete code in respect of those matters.

Mr Scerri's advice suggests that it is only where there is an inconsistency on the face of the
provisions that Rule 99(4)(b) has any application. We do not agree with that conclusion.

It is, in our view, the better interpretation of the legislative intent that the reference to a rule
being inconsistent is intended to be a reference to both an inconsistency on the face of the
legislation and also an inconsistent operation.

In the present circumstances, the change which is proposed to Rule 93(4) will enable a
determination to be made that services which are currently the subject of the fixed principle in
the DBNGP Access Arrangement would become rebateable services for relevant purposes
under the operation of the amended rule. That is, in our opinion, a relevant inconsistency for
the purposes of Rule 99.

If the negotiated services are different services to any of the reference services included in the
access arrangement and assuming the fixed principle is not consistent with other rules in the
NGR and/or the revenue and pricing principles, then the ERA could determine that the relevant
services are rebateable services. There would then be an inconsistency between the rule and
the fixed principle and, in my view, the rule would prevail. The ERA would not directly
decide that the fixed principle should no longer be included in the access arrangement but
would not have regard to it to the extent of the relevant inconsistency.

On Mr Scerri's analysis, his argument appears to be that Rule 99(3) applies so that the fixed
principle applies unless there is an inconsistency and the limitation in Rule 99(4)(b) only has
application where there is an inconsistency on the face of the rule, not as a result of the
application of the rule by the regulator, Mr Scerri concludes that there is not inconsistency on
the face of the proposed changed rule. Therefore no priority is accorded to the rule.

It does, however, appear to be accepted by Mr Scerri that a determination could be made under
Rule 93(4) as amended which would have an effect different from the operation of the fixed
principle. He simply does not address whether in that situation:

(a) the determination under Rule 93(4) would be invalid because it would be contrary
to the fixed principle given the terms of Rule 99(3); or

) in that situation, he contends that Rule 99(3) would operate to invalidate such a
determination,

Implicitly, it seems to be the case that he prefers the latter view. However, that gives rise to an
interpretation which is inconsistent with reading Rule 99 as a whole and we doubt whether that
is the approach which a regulator is likely to take.

The approach which has been put forward by the AER and Mr Scerri QC does not lead to any
certainty that the fixed principle contained in clause 13(a)(ii) of the DBP Access Arrangement

Legal\306981542.2 3
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