
26 October 2006 
 
John Tamblyn 
Chairman 
Australian Energy Market Commission 
PO Box H166 
Australia Square, NSW 1215 
 
By email: john.tamblyn@aemc.gov.au  

  
 
Dear John, 
  
Re:    Counsel Opinion in relation to Commission’s call of 12 October 2006 for further input on 
the draft Chapter 6 Rules 

We wrote to you on 19 October 2006 and subsequently lodged a submission on 20 October 2006 in 
response to the Commission inviting further submissions and comments concerning the treatment of 
forecast capital and operating expenditure in the draft Chapter 6 of the National Electricity Rules. 

ETNOF has now also obtained advice from Stephen Gageler SC in relation to the following questions: 

(1) How is the AER to determine under cl 6a.6.6(b)(2) or cl 6A.6.7(b)(3) of the Draft Rule 
whether the total of the forecast of operating expenditure or capital expenditure 
included by a TNSP in a Revenue Proposal is a “reasonable estimate”? 

(2) In particular, without limiting the generality of (1): (a) what is the measure of 
“reasonableness”? (b) is the AER required to determine a range of estimates that are 
reasonable and then to determine whether the total of the forecast included by the 
TNSP falls within that range? 

(3) To what extent is a determination of the AER under cl 6A.6.6(b)(2) or cl 6A.6.7(b)(3) of 
the Draft Rule subject to merits review? 

(4) In particular, without limiting the generality of (3), is the standard of merits review 
applicable to a determination that a forecast is a reasonable estimate the same as that 
applicable to a determination that a forecast is not a reasonable estimate? 

(5) How would the role of the AER be different if the AER were required to determine 
instead whether the total of the forecast of operating expenditure or capital expenditure 
included by a TNSP in a revenue proposal was the “best estimate that is reasonably 
possible in the circumstances”? 
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(6) How would the role of the AER be different if the AER were given a residual discretion 
to substitute its own reasonable estimate in circumstances where the total of the 
forecast of operating expenditure or capital expenditure included by a TNSP in a 
revenue proposal is also a reasonable estimate? 

(7) Would either of the alternative formulations of a decision rule for the AER discussed in 
questions (5) and (6) provide more symmetrical avenues for merits review for users 
and TNSPs than the formulation set out in the AEMC’s draft Chapter 6? 

The advice is submitted with this letter as further input to the Commission’s final determination. The 
advice supports the ETNOF submission of 20 October 2006 and includes the following key findings: 

 The Draft Rule requires the AER to ensure that the TNSP's proposal is one based on 
sound judgement and it is neither necessary nor appropriate for the AER to formulate a 
range of estimates and ask whether the TNSP's proposal falls within this range. 

 Both of the alternative formulations; i.e. "best estimate that is reasonably possible" and 
"residual discretion" are essentially the same and would, in effect, mean that the AER 
is empowered to simply make its own estimate. 

 The standard of merits review applicable to a determination that a forecast is a 
reasonable estimate is identical to that applicable to a determination that a forecast is 
not a reasonable estimate. The rights of review as currently proposed are symmetrical 
and would remain symmetrical under either of the alternative formulations. 

We would welcome the opportunity to discuss these findings and the advice with the Commission. 

Yours sincerely, 
 
 
 
 
 
 

Rainer Korte 
Chair of ETNOF Regulatory Managers Committee 
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